Abstract. This article examines the legal status of the Northern Sea Route (NSR), which has been a subject of dispute between the Soviet Union\Russia and the United States for over fifty years. The main legal issue of the analysis is the question whether straits of the Northern Sea Route are international, where the freedom of navigation applies, or whether the straits are internal waters of Russia and they are subjected to national rules of navigation. The case of the Northern Sea Route straits is considered from a historical perspective and with references to relevant provisions of the contemporary international law of the sea. A similar dispute between Canada and the USA over the Northwest Passage is assessed as well. The author concludes that the USA has a disadvantageous position in the disputes due to difficulties in proving that both routes can meet necessary criteria for international straits developed by the international law. So far, the debate on legal status of the NSR waters is more of theoretical nature and has no practical implications. However, the situation might change with the Arctic sea ice melting and Russia planning to use the NSR on a much larger international scale. Keywords: the Arctic, the Northern Sea Route, Russia, the USA, international straits, freedom of navigation, law of the sea, internal waters, sovereignty, Canada, the Northwest Passage
USA challenge such approach and consider some of the straits of the NSR -in particular, straits of the Karsky Sea, the Laptev and Sannikov Straits -to be international, to which freedom of navigation applies.
In the mid 20 century there was an incident in the waters of NSR leading to exchange of diplomatic notes between USA and USSR. In 1963 without an advance permission of the Soviet authorities the USCGC Northwind collected data in the Laptev Sea; during the following summer the USS Burton Island surveyed in the East Siberian Sea. Reacting on this voyage the Soviet Union in its diplomatic note by 21 July 1964 argued that "...the northern seaway route at some points goes through Soviet territorial and internal waters. Specifically, this concerns all straits running west and east in the Karsky Sea. In as much as they are overlapped two-fold by Soviet territorial waters, as well as by the Dmitry, Laptev and Sannikov Straits, which unite the Laptev and Eastern Siberian Seas and belong historically to the Soviet Union. Not one of these stated straits, as is known, serves for international navigation. Thus, over the waters of these straits the statute for the protection of the state borders of the USSR fully applies, in accordance with which foreign military ships will pass through territorial seas and enter internal waters of the USSR after advance permission of the Government of the USSR" 1 .
United States responded with a note, in which stated its position: "With respect to the straits of the Karsky Sea described as overlapped by the Soviet territorial waters it must be pointed out that there is a right of innocent passage of all ships through straits used for international navigation between two parts of the high seas and that this right cannot be suspended" 2 .
In 1967 the United States planned navigation by the U.S. Coast Guard icebreakers Edisto and East Wind in the waters off the coast of Novaya Zemlya and Severnaya Zemlya and in the Laptev Sea and the East Siberian Sea. Due to severe ice conditions on the route the ships passed through the Karsky Sea and were proceeding towards the Vilkitsky Straits. This resulted in a protest of the Soviet government, considering these actions by USA to be violation of the Soviet regulations. This statement forced US vessels to cancel the planned navigation 3 .
Since those times both sides maintained their respective positions on the status of the straits of the Northern Sea Route. In 1980s Soviet Union to strengthen its sovereignty in the Arctic waters issued special decree drawing straight baselines in some waters of the NSR thus including them in internal waters on historic grounds 4 . Current legislation of Russia considers the NSR as national maritime transport route, to which special national rules of navigation apply 5 . USA, in turn, in its official national policy acts relating to Arctic reiterate, that the freedom of the seas is a top national priority for USA and, accordingly, they treat the Northwest Passage and some of the straits of the Northern Sea Route as straits used for international navigation, to which the regime of transit passage applies 6 . This stalemate in the approaches to the legal regime of the Arctic shipping routes will likely be influencing the relations of the Arctic states in the coming decades. In the following part of this paper we will discuss the legal status of the NSR with reference to the relevant provisions of the Law of the Sea.
Relevant provisions of the international law
The NSR consists of maritime areas with different legal status. Most of the waters constitute areas, where Russia enjoys sovereignty or sovereign rights -internal waters, territorial sea or EEZ of Russia, but it also includes parts of the high seas. When a strait constitutes parts of the high seas or EEZ there is little to discuss -these waters are subject to freedom of navigation for foreign vessels. Most of the legal disputes arise when straits include territorial sea or are enclosed by straight baselines into internal waters of the coastal state. Here the concept of baselines is of critical importance. All the maritime zones are defined by reference to the baselines established by a coastal state.
The waters on the landward side of the baseline are defined as internal waters. In its internal waters state exercises the greatest degree of control in comparison to other maritime zones.
International law provides that internal waters are subjected to the full force of the coastal state's legislative, administrative, judicial, and executive powers [2, Lasserre F., Lalonde S., p. 32]. The drawing of straight baselines has been the primary mechanism through which international straits have been enclosed within a coastal state's internal waters. However, there is one more criterion for claiming waters as historical -acquiescence.
Coastal state must prove that its exercise of authority has been accepted by other countries, espe- straits for international navigation before drawing the straight baselines. And here we come to the problem of legal definition of international straits.
Straits are natural maritime passages connecting parts of the high seas, or seas and oceans.
Some straits due to their geographical position and importance for international navigation are subject to special international legal regime. UNCLOS does not contain an official definition of international straits. However, there is one developed by legal practice. In 1949 the International Court of Justice decided the Corfu Channel case 9 , in which it set out the criteria for considering a strait used for international navigation. There are two main criteria:
1) the strait must connect two parts of the high seas (geographical requirement),
2) and the strait must be used for international navigation (functional requirement -volume of traffic is crucial).
Most experts believe that both a geographical and a functional element must be satisfied for a strait to be qualified as an international one [2, Lasserre F., Lalonde S., p. 34]. Indeed, the Court's deliberate use of the coordinative conjunction "and" gives equal weight to both criteria. If we apply these criteria to the Northern Sea Route, it will be obvious, that its straits meet the geographical requirement while connecting parts of the high seas or Russian EEZ, which in this context also can be treated as high seas.
Contrary to that, there are ongoing debates on the functional criterion. Some legal experts, primarily from the United States, argue that so long as the body of water can potentially be used for international navigation, the Court's functional test is satisfied. Others believe that to define a strait as an international, it must be a "useful route for international maritime traffic," that it must In any case, applying the functional criterion to the straits of the NSR would demonstrate, that before the Soviet government declared some of its waters internal, they were used for international navigation only for few times. Even nowadays international navigation through the NSR is counted literally by several dozens of transits (2014 -24 vessels, 2015 -18, only 8 of them are foreign flagged 10 ). So, it would be justified to conclude, that functional requirement is not fulfilled in case of the NSR straits. However, USA maintain their position that some straits can be potentially used for international navigation and thus represent international straits.
Unlike legal definition of an international strait, the legal regime for navigation through such straits is firmly established. Part III of the UNCLOS addresses five different kinds of straits used for international navigation, each with different legal regime:
1. Straits connecting one part of the high seas/EEZ and another part of the high seas/EEZ (Article 37 -governed by transit passage). argued that straits were subject to "right of innocent passage". And that is no wonder, because the transit passage regime was introduced only later with the development of the 1982 UNCLOS.
USA may rely on an argument that freedom of navigation existed in the straits of the NSR before 1984 when USSR included them into internal waters. But then another question arises: can a treaty-based provision (transit passage regime, introduced by UNCLOS), which could have hardly evolved into customary law for a short period of time, be claimed by a state, which is not a party to that treaty (USA), retrospectively to a situation, existed prior to the year of this treaty coming into effect (the UNCLOS was enforced in 1994)? The author of this paper believes that it could hardly be done with sufficient legitimacy. The reasoning of USA is however also clear -being a strong supporter of as much freedom of navigation in the World Ocean as possible, the United
States aim at providing best opportunities for its naval forces. And in this context transit passage is more in favour for foreign ships navigating through a strait than the regime of innocent passage.
However, from the angle of law and consistency, it would be more appropriate for USA to refer to the innocent passage regime.
The regime of innocent passage, rather than transit passage, contains less freedom for foreign vessels and a higher extent of sovereignty of the coastal state. The concept of innocent pas-sage is normally associated with the territorial sea but applies also to certain types of straits - The integrity of the Route for the legal regime is supported by the argument by Russia, that navigation in any parts of the NSR which constitute high seas and in which freedom of navigation applies would be not possible for a foreign vessel without entering the territorial sea and internal waters of Russia. The straits, which the USA addresses as international straits, are included into internal waters of Russia. Overall the Northern Sea route, special national rules of navigation apply. One of the essential rules is that a foreign vessel wishing to pass through the NSR must apply for a special admission to the Russian authorities 15 days in advance 11 .
The main argument for expanding Russian sovereignty over the waters of the NSR is that this route represents very harsh climate and ice conditions. Russia argues that it is the responsibil- 14]. In similarity to the NSR, it is not a specific route but a combination of several routes due to the multitude of different straits and waterways. The area to the north of Canada, including the islands and the waters between the islands and areas beyond, are looked upon as our own, and there is no doubt in the minds of this government, nor do I think was there in the minds of former governments of Canada, that this is national terrain. In any case, if the Northern Sea Route, as well as the Northwest Passage, due to severe climate and ice conditions and lack of developed infrastructure, is not involved on a large scale into the international navigation, the debate on legal status of its waters is more of theoretical nature and so far, has no practical implications. However, climate is rapidly changing and ice in the Arctic is melting, the navigation season is becoming longer. On that background Russian authorities plan to increase the potential of the Northern Sea Route as international maritime route connecting the markets of Asia with Europe 171819 . The growth of international navigation through the NSR would mean new arguments for USA insisting that straits of this route are international. It also means that all countries and stakeholders interested in using the Northern Sea Route would need to reach some sort of agreement on the terms of navigation in its waters that would, on the one hand, benefit the interests of free and expedite passage of foreign flagged trade vessels and, on the other hand, have a due regard to the sovereignty and security concerns of Russia.
